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SELYA, Circuit Judge. This bankruptcy appeal requires
us to decide an issue of first inpression at the circuit |evel:
In a Chapter 7 case, may a | ender who is owed both secured and
unsecured debts insist upon reaffirmation of the latter as a
condition to reaffirmation of the former? The bankruptcy court
rul ed that such an "all or nothing"” negotiating posture anount ed

to a per se violation of the automatic stay, Jamp v. Katahdin

Fed. Credit Union, 253 B.R 115 (Bankr. D. Me. 2000) [Janp 1],

and the bankruptcy appell ate panel (the BAP) agreed, Katahdin

Fed. Credit Union v. Jamp, 262 B.R 159 (B.A P. 1st Cir. 2001)

[JamD I1]. W reverse.
l. BACKGROUND

The critical facts are not in dispute. On March 18,
1999, the debtors, Stephen J. Janp and Lynn M Jano (husband and
wife), initiated proceedi ngs under Chapter 7 of the Bankruptcy
Code, 11 U.S.C. 88 701-766. On the filing date, they owed
$61,010 to Katahdin Federal Credit Union (the credit union).
Thi s i ndebt edness was conposed of $37,079 owed on a proni ssory
note secured by a first nortgage on their residence in
M I 1linocket, Mine; $12,731 owed on unsecured personal | oans;
and $11, 200 owed on credit cards.

In their bankruptcy petition, the debtors indicated

that they desired to reaffirm the nortgage obligation. When

-2-



their attorney inquired about reaffirmation, the credit union
responded, through counsel, that it would not enter into a
reaffirmati on agreement wunless the debtors also agreed to
reaffirm their other indebtedness with the credit union. I n
taking this position, the credit union cited a "l ong-standing"
policy that stated in relevant part:

It shall be the policy of [the credit union]

to allow nmenbers to reaffirm debts owed to

the credit union. |If nmenbers have nore than

one debt with [the credit union], all debts

must be reaffirmed or re-witten (post-

petition). Reaffirmation wll not be

granted to nmenbers who wish to have sone

debts excused (discharged), and to reaffirm

ot hers.

Initially, the debtors' counsel tried to get the credit
union to accept a reaffirmation of the secured indebtedness
al one. \When that effort failed, he signaled that the debtors
woul d consider reaffirmng all of their obligations to the
credit union. The credit union then proposed a conprehensive
reaffirmati on package that bundled the debtors' outstanding
obligations into two | oans (each secured by a honme nortgage) and
dramatically reduced the debtors' total nmonthly paynments. The
debt ors executed the papers presented by the credit union.

The deal cane a cropper when the debtors' counsel

bal ked. See 11 U.S.C. 8 524(c)(3)(A)-(B) (stipulating that, as

a condition precedent to reaffirmtion, counsel for a
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represented debtor must certify that the agreenent "represents
a fully informed and voluntary agreenment by the debtor

[ and] does not inpose an undue hardship on the debtor"). I n
refusing to approve the arrangenent, the | awer singled out the
proposed reaffirmation of the unsecured debts and questioned
whet her his clients were "succunbing to the extortion that is
i nherently present inthe Credit Union's all or nothing approach
to reaffirmation.”

The "linked" reaffirmati on agreenents were filed with
t he bankruptcy court. Absent counsel's stanp of approval,
however, the court had no choice but to reject them!?!

The debtors pronptly notified the credit union that
they remained willing to reaffirm the nortgage, shorn of any
i nkage to the unsecured debts. Further negotiations ensued.
The credit union and the debtors reached a second accord, this
time purposing to reaffirm the secured indebtedness on its
original terms and to reaffirm the unsecured debts without
interest. Despite these changes, the debtors' |awer remined

adamant in his refusal to endorse the arrangenent.

The reaffirmati on papers were presented to the bankruptcy
court eighteen days after the court entered a general discharge.
Because this sequencing violated 11 U. S.C. 8 524(c)(1), the
debt ors nmoved to vacate the discharge for the |limted purpose of
al l owi ng consi deration of the reaffirmati on agreements. There
bei ng no objection, the bankruptcy court granted the notion.
See 11 U.S.C. § 727(a)(10).
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Al t hough the revised agreenents | acked the inprimtur
of the debtors' counsel, the debtors filed them with the
bankruptcy court. The debtors then comenced an adversary
proceedi ng charging the credit union with a violation of the
automatic stay, 11 U S.C. 8§ 362(a)(6), and seeking sanctions.
After sonme skirm shing (not rel evant here), the bankruptcy court
concluded that the credit wunion's efforts to condition
reaffirmati on of the nortgage debt wupon the sinultaneous
reaffirmati on of other (unsecured) debts violated the automatic
stay in two ways. Jamp |, 253 B.R at 127-30. First, the
credit union's insistence upon linkage constituted an
i mperm ssi bly coercive attenpt to "strong-arnf the debtors into
reaffirmng their separate, unsecured obligations. |1d. at 127-
29. Second, the credit union had engaged i n prohibited conduct
by threatening to foreclose on the debtors' home. |d. at 129-
30.

Consi stent with these concl usions, the court enjoined
the credit union from (1) foreclosing on the nortgage for any
bankruptcy-rel ated reason, (2) calling the nortgage on account
of an asserted paynment default for at |east one year, (3)
collecting (or attenpting to collect) any attorneys' fees or
costs accruing prior to the effective date of the injunction,

(4) conditioning any reaffirmati on of the nortgage debt upon the
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debtors' reaffirmation of their unsecured obligations, and (5)
wi thholding its consent to reaffirmati on of the nortgage debt on
the terms specified in the original | oan docunents. 1d. at 130.
Effectively, then, the bankruptcy court overrode the parties

agreenment to reaffirm the unsecured debts and (as a sanction)
conpelled reaffirmation of the nortgage debt on its original
terms. To cap matters, the court awarded attorneys' fees and
costs to the debtors. 1d. at 130-31.

The credit union appeal ed, but the BAP affirned the

j udgnent . Janp 11, 262 B.R at 165-68. This further appeal
ensued.
1. THE MERI TS

We traverse an analytical path that delineates the
structure of, and the rel ati onshi p between, two mai nstays of the
Bankruptcy Code: reaffirmation and the automatic stay. We turn
then to the question of whether the credit union transgressed
the automatic stay either by conditioning reaffirmation of the
nortgage indebtedness wupon the reaffirmation of separate,
unsecured obligations, or by engaging in strong-armtactics.

A. The Statutory Interface.

To put this case into perspective, it is necessary to

under stand how the practice of reaffirmation and the operation



of the automatic stay inplicate bankruptcy practice. W turnto
t hat task.

1. Reaffirmati on. Wthin thirty days of filing a

bankruptcy petition, a Chapter 7 debtor must serve a statenent
of intention with respect to outstandi ng consuner debts that are
secured by property of the bankrupt estate. 11 U.S.C. 8§
521(2)(A). The debtor may, of course, surrender the coll ateral
to the secured creditor. [d. To retain it, however, he nust
(a) denonstrate the applicability of a recognized bankruptcy
exenption, (b) pay off the secured creditor in full (thereby
redeeming the collateral), or (c) reaffirm the secured debt.?
ILd. The focus here is on reaffirmtion.

The reaffirmation option is spelled out in 11 U S.C
8§ 524(c). We recently explained that section 524(c) requires
reaf firmation agreenents to satisfy five general criteria. Such
an agreenent must

(1) be executed before the [general]

di scharge has been granted;

(ii) be in consideration for a di schargeabl e

debt, whether or not the debtor waived
di scharge of the debt;

°The case law in this circuit indicates that these three
options are exclusive. Bank of Boston v. Burr (ln re Burr), 160
F.3d 843, 847-48 (1st Cir. 1998). That viewis contradicted by
ot her authority. E.9., McCellan Fed. Credit Union v. Parker
(ILnre Parker), 139 F.3d 668, 673 (9th Cir. 1998). W need not
expl ore that conflict today.
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(iii) i ncl ude cl ear and conspi cuous
statenents that the debtor may rescind the
reaffirmati on agreenent at any tinme prior to
the granting of the general discharge, or
within sixty days after the execution of the
reaffirmati on agreenent, whichever occurs
later, and that reaffirmation is neither
required by the Bankruptcy Code nor by
nonbankruptcy | aw,

(iv) be filed with the bankruptcy court; and
(v) be acconpanied by an affidavit of the
debtor's attorney attesting that the debtor
was fully advised of the |egal consequences
of the reaffirmation agreenent, that the
debt or executed the reaffirmtion agreenment
knowi ngly and voluntarily, and that the
reaf firmati on agreenment woul d not cause the
debtor "undue [e.qg., financial] hardship."

Whi t ehouse v. LaRoche, 277 F.3d 568, 574 (1st Cir. 2002).

There i s, however, an overarching requi rement. Section
524(c) nmakes manifest that reaffirmation requires a neeting of
the mnds. The statutory text uses the word "agreenent” no | ess
t han ni neteen separate tinmes, and this pervasive enphasis can
only nmean t hat Congress envisioned reaffirmations as consensual .
I n conventional |egal parlance the essence of an agreenent is

t he exi stence of nutual consent, e.qg., Black's Law Dict. 67 (7th

ed. 1999); Restatenent (Second) of Contracts § 3 (1981), and the

presunption is "that Congress knew and adopted the w dely
accepted legal definitions of mnmeanings associated with the

specific words enshrined in the statute,” United States .

Nason, 269 F.3d 10, 16 (1st Cir. 2001).



We conclude, therefore, that section 524(c) envisions
reaffirmati on agreenents as the product of fully voluntary

negotiations by all parties. Whitehouse, 277 F.3d at 575; Bell

V. Gen. Mdtors Acceptance Corp. (ln re Bell), 700 F.2d 1053,

1056 (6th Cir. 1983). Two things follow fromthis concl usion.
First, both the creditor and the debtor nust consent to

reaffirmation. See In re Turner, 156 F.3d 713, 718 (7th Cir.

1998); Honme Owners Funding Corp. v. Belanger (ln re Bel anger),

962 F.2d 345, 348 (4th Cir. 1992); see also 4 Collier on

Bankruptcy 9 524.04[1] (15th rev. ed. 2001) ("[T]o be an
enf orceabl e agreenent, the reaffirmati on agreenment nust . . . be
one to which both the debtor and creditor agree."). Second,
just as a debtor is not obliged to seek reaffirmation, so too a
creditor retains the right to reject any and all reaffirmation

proposal s, for whatever reason. |In re Turner, 156 F.3d at 718-

19; Brown v. Pa. State Enployees Credit Union (ILn re Brown), 851

F.2d 81, 85 (3d Cir. 1988); In re Bell, 700 F.2d at 1056.

We add a caveat. Although reaffirmation is consensual

in nature, the myriad safeguards erected by Congress reflect its

recognition that a debtor's decision to enter into a
reaffirmati on agreenent is likely to be fraught with
consequence. In point of fact, reaffirmation represents the

only vehicle through which an otherw se di schargeabl e debt can
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survive the successful conpletion of Chapter 7 proceedings.
Mor eover, once a debt is reaffirmed, the creditor can proceed to
enforce its rights as if bankruptcy had not intervened. Because
reaffirmati on constitutes a debtor-invoked exception to the
tenet that underpins the bankruptcy system —the "fresh start"
principle — a reaffirmng debtor nust be afforded sone
protection against his own (potentially) short -si ght ed
deci si ons.

Section 524(c) reflects Congress's intent to provide
this protection, thereby safeguardi ng debtors agai nst unsound or
unduly pressured judgnments about whether to attenmpt to repay

di schargeabl e debts. In re Duke, 79 F.3d 43, 44 (7th Cr.

1996); 4 Collier on Bankruptcy, supra, § 524.04. To cl oak

debtors in this protective garb, courts generally have insisted
t hat reaffirmati on agreenments strictly conply wth the

conditions enunerated in the statute. E.qg., Wiitehouse, 277

F.3d at 575; DuBois v. Ford Mdtor Credit Co., 276 F.3d 1019

1022 (8th Cir. 2002); Bessette v. Avco Fin. Svcs., 230 F.3d 439,

444 (1st Cir. 2000), cert. denied, 532 U S. 1048 (2001). By
li ke token, courts have insisted upon a showing that a
reaffirmati on agreenment is not the product of abusive creditor

practices. 1n re Duke, 79 F.3d at 44-45.
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2. The Automatic Stay. The automatic stay is one of
t he fundanmental protections that the Bankruptcy Code affords to
debt ors. As its name suggests, the stay springs into effect

upon the filing of a bankruptcy petition. Sunshine Dev., lnc.

v. EDIC, 33 F.3d 106, 113 (1st Cir. 1994). The stay effectively
suspends all collection efforts (including foreclosures), thus

giving the debtor breathing room See Soares v. Brockton Credit

Union (ln re Soares), 107 F.3d 969, 975 (1st Cir. 1997); see

also 11 U S.C. 8 362(a)(6) (prohibiting "any act to collect,
assess, or recover a claimagainst the debtor that arose before
the comencenent of the [bankruptcy proceeding]"). The
automatic stay remains in effect unless and until a federa
court either disposes of the underlying case, 11 U S.C. 8
362(c)(2), or grants relief to a particular creditor, id. 8§
362(d)-(f).

3. The Interplay. Congress's encouragenent to

creditors and debtors alike to nove expeditiously to negotiate
reaffirmati on agreenents is in some tension with the automatic
stay. Although Congress has explicitly excepted a handful of
actions fromthe purview of the stay, see id. 8§ 362(b)(1)-(18),
this enunmeration does not include the negotiation of
reaffirmati on agreenents. Taken to an extreme, the automatic

stay could be construed to prohibit all post-petition contact
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bet ween creditors and debtors pertaining to di schargeabl e debt s,
i ncludi ng the negotiation of reaffirmtion agreenents. But the
Bankruptcy Code should be read as a whole, with a view toward

effectuating Congress's discerned intent. MSR Exploration, Ltd.

v. Meridian Gl, Inc., 74 F.3d 910, 914 (9th Cir. 1996). Such

a commonsense approach leads us to reject a reading of the
automatic stay provision that would effectively preclude all
post-petition negotiations anent reaffirmation. To read the
automatic stay provision that expansively would enmascul ate
section 524(c) and thwart Congress's evinced intent of allow ng
parties to reach arm s-length reaffirmation agreenents w thout
undue delay. As the Seventh Circuit astutely observed:

The option of reaffirm ng would be enpty if

creditors were forbidden to engage in any

comruni cati on whatsoever with debtors who

have pre-petition obligations. |If that were

the rule, it is also hard to see what

pur pose the detail ed rul es gover ni ng

enforceability of reaffirmation agreenents

contained in 8 524(c) woul d serve.

In re Duke, 79 F.3d at 45.

To be sure, there is a fine line between hard-nosed
negoti ations and predatory tactics —and if the automatic stay
is to have any bite, it must forfend against the latter. Courts
have | abored long to plot this line. The nost sensible rule —
and one that we endorse —is that a creditor may discuss and
negotiate ternms for reaffirmation with a debtor wthout
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violating the automatic stay as long as the creditor refrains

from coercion or harassnent. Cox v. Zale Del.., Inc., 239 F.3d

910, 912 (7th Cir. 2001); Pertuso v. Ford Motor Credit Co., 233

F.3d 417, 423 (6th Cr. 2000). W believe that this neasured
approach gives effect to all parts of the statutory schene,
affording all parties a reasonable opportunity to consunmmate
binding reaffirmation agreenents while at the sane tine
shi el di ng debt ors from unseemy creditor practi ces.
Accordingly, we hold that, while the automatic stay is in
effect, a creditor may engage in post-petition negotiations
pertaining to a bankruptcy-related reaffirmation agreement so
l ong as the creditor does not engage in coercive or harassing
tactics.

B. The Attenpt at Linkage.

This brings us to the question of |inkage: whether a
creditor's attenpt to condition reaffirmation of a secured debt
upon reaffirmati on of separate, unsecured debts crosses the |line
and should be deemed coercive as a matter of |aw. Both the
bankruptcy court, Janmp |, 253 B.R at 127-29, and the BAP, Janp
Il, 262 B.R at 165-66, answered that question affirmatively.
For purposes of our review, "we focus on the bankruptcy court's
deci sion, scrutinize that court's findings of fact for clear

error, and afford de novo review to its conclusions of |aw "
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wi t hout according any special deference to the BAP's

pronouncenents. Brandt v. Repco Printers & Litho., Inc. (lLn re

Healthco Int'l, Inc.), 132 F.3d 104, 107 (1st Cir. 1997).

There are two different ways in which a debtor m ght
prevail on the linkage issue. The first is if a per se rule
applies, that is, if any and all efforts by creditors to
construct such a tie are deenmed inherently coercive (and,
therefore, violative of the automatic stay). The second is

fact-specific; even if an "all or nothing" negotiating posture
is not per se coercive, a creditor still mght violate the
automatic stay by articulating or acting upon that policy in an
i nappropriate manner during the course of negotiations. We

exam ne both alternatives.

1. The Per Se Rul e. Both | ower courts took the

position that a creditor's refusal to reaffirm a secured debt
unl ess the debtor sinultaneously agrees to reaffirmadditional,
unsecured debts constitutes a per se violation of the automatic
stay. Jano Il, 262 B.R at 165-66; Janpb |, 253 B.R at 127-29.
This is an abstract |egal proposition, and, as such, engenders

de novo revi ew. 229 Main St. Ltd. P'ship v. Mass. Dep't of

Envtl. Prot. (ln re 229 Main St. Ltd. P Ship), 262 F.3d 1, 3

(1st Cir. 2001); In re Soares, 107 F.3d at 973.
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To sonme extent, we wite on a pristine page: no
federal court of appeals has spoken to the issue. There is,
however, a smattering of apposite case |aw. The bankruptcy
courts that have addressed the question nostly reject a per se

rule. See, e.qg., Inre Brady, 171 B.R 635, 639-40 (Bankr. N.D

Ind. 1994); In re Briggs, 143 B.R 438, 460 (Bankr. E.D. M ch

1992); Schmdt v. Am Fletcher Nat'l Bank & Trust Co. (ln re

Schm dt), 64 B.R 226, 228-29 (Bankr. S.D. Ind. 1986); but see

Green v. Nat'l Cash Register Co. CI Corp. Sys. (Inre Geen), 15

B.R 75, 78 (Bankr. S.D. Ohio 1981) (holding that such an
attenpt at Ilinkage is inherently coercive and, therefore,
violates the automatic stay).

We too reject a per se rule. Wen an individual debtor
voluntarily files for bankruptcy, he usually has the option of
proceedi ng under either Chapter 7 or Chapter 13. Unlike Chapter
7, Chapter 13 contains a "cram down" provision, 11 U S.C. 8§
1325(a)(5)(B), which permts a debtor to retain the collateral

underlying a secured obligation without the creditor's approval.

Bank of Boston v. Burr (ln re Burr), 160 F.3d 843, 848 (1st Cir.
1998). Even if a debtor belatedly decides that "cranm ng down"
is in his best interest, a decision to file under Chapter 7
ordinarily is not irrevocable. The Bankruptcy Code, with only

a few exceptions, see 11 U.S.C. § 706(a), allows a debtor who
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initially has filed for Chapter 7 relief to junp mdstreamto
Chapter 13.

Conversely, a debtor who persists in traveling the
Chapter 7 route knows that reaffirmati on depends entirely on his
ability to conme to terns with the secured creditor. He al so
knows (or, at |east, has every reason to expect) that the
creditor may drive a hard bargain. Hence, a debtor nust bear
sone degree of responsibility for choosing to proceed under
Chapter 7.

Per haps nore inportant, the Bankruptcy Code does not
outl aw | i nkage as an el ement of reaffirmati on negotiations. The
absence of such a prohibition mkes sense, for a secured
creditor's insistence on |inkage does not force a debtor to
reaffirm wunsecured obligations. As we have explained
reaf firmati on agreenents are consensual, and a debtor al ways has
the option of wal king away from an unattractive proposal.?3

Of course, a debtor whose home is at stake is in an
unenvi abl e position. But a Chapter 7 discharge is not a walk in
the park; it is "a benefit that cones with certain costs.” In

re Burr, 160 F.3d at 848. Consequently, a Chapter 7 debtor is

3n point of fact, a debtor is the only party enpowered to
seek the bankruptcy court's approval of a reaffirmation
agreenent. See Fed. R Bankr. P. 4008; see al so Witehouse, 277
F.3d at 571 n.1; 4 Collier on Bankruptcy, supra, Y 524.04.
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not inocul ated agai nst the necessity for making hard choi ces.
If the debtor surrenders his hone, he is entitled to erase all
his debts (secured and unsecured) and start afresh. I f,
however, his paranount interest is in keeping his hone and he
cannot redeem the collateral, he nust conme to ternms with the
nort gagee. Bankruptcy, as |life itself, is a series of
tradeoffs.

The debtors argue for a per se rule on policy grounds,
but we doubt the prophylactic effects of such a rule.
Creditors, as a class, have a highly devel oped instinct for
sel f-protection, and, as the am ci point out, such a rule could
open Pandora's jar and produce a distinctly unfavorable climate
for debtors. Creditors m ght beconme nore reluctant to extend
both secured and unsecured |loans to a particular debtor, or
m ght insist upon cross-collateralization clauses in all |oans,
or mght categorically decide that foreclosure is a nore
judicious option than reaffirmati on negotiations restricted to
a single secured debt. Then, too, a creditor intent on
negotiating for a "linked" reaffirmati on arrangenment sinply
could petition for relief fromthe automatic stay and refuse to
negotiate until such relief had been obtained. This would not
only delay the Chapter 7 proceedings, but also increase the

ultinate cost of reaffirmation to the debtor. For these
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reasons, we find the debtors' policy-based argunents |acking in
force.

That ends this inquiry. Based on the foregoing
analysis, we reject the proposition that a creditor's decision
to withhold reaffirmation of a secured debt unless the debtor
agrees to reaffirm other, unsecured debts anopunts to a per se
violation of the automatic stay.

2. The Credit Union's Conduct. Even if a creditor's

attempt to condition reaffirmation of a secured debt wupon
reaffirmati on of ot her, unsecured obligations does not
constitute a per se violation of the automatic stay, the
guestion remai ns whether the creditor's conduct in a particular
i nstance anounts to a violation of the automatic stay. Wile we
review the bankruptcy court's findings of fact for clear error,

Boroff v. Tully (Ln re Tully), 818 F.2d 106, 108 (1st Cir.

1987), we afford plenary review to the question of whether the
evidence is legally sufficient to support particular findings.
Here, the bankruptcy court calumized the credit wunion for
i nproperly Dbringing "leverage" to bear on the debtors

reaffirmati on decision and, relatedly, for nenacing the debtors
with threats of foreclosure. Jamp |, 253 B.R at 129-30. To

the extent that these are findings that the credit uni on engaged
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in inmperm ssibly coercive conduct, they |ack adequate record
support. We explain briefly.

The bankruptcy court's condemation of the credit union
for using its | everage manifests a fundanental m sunderstanding
of a creditor's rights vis-a-vis a debtor. In and of itself,
the act of filing a bankruptcy petition negates the original

pr e- bankrupt cy bargai n bet ween debtor and creditor. In re Burr,

160 F. 3d at 848 (expl aining that Chapter 7 debtors have no right
"to mmintain wth their secured <creditors advantageous
arrangenents in place prior to filing"). Thus, subject only to
t he constraints i nposed by section 524(c) or by other provisions
of the Bankruptcy Code, the parties to a secured obligation are
free to strike a new bargain.

So viewed, the bankruptcy court’'s condemmation of the
credit union's use of |everage anounts to a variation of its per
se rule —a rule that we already have rejected. See supra Part
11 (B)(1). A reaffirmation negotiation — |ike any other
negotiation — contenplates give and take between the
participants. The fact that one party has a superior bargaini ng

positi on does not warrant a court in placing a thunmb on the

scales. See In re Burr, 160 F.3d at 848 (recognizing that an

oversecured creditor may attenpt to use its "superior bargaining

power" to obtain creditor-favorable terms in negotiating
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reaf firmati on agreenents without violating the automatic stay);

see also In re Briggs, 143 B.R at 454 (declaring that it would

be "absurd" to interpret the Bankruptcy Code as prohibiting a
secured creditor from using its leverage in negotiating a
reaf firmati on agreenent).

That | eaves the so-called threats of foreclosure. In
t heory, threats of foreclosure or repossession mght justify a
finding that a secured creditor has violated the automatic stay.

See In re Duke, 79 F.3d at 44-45; see also In re Brown, 851 F.2d

at 86 (noting that the automatic stay continues to preclude
creditor communications that "threat[en] immediate action by
creditors, such as a foreclosure or a lawsuit"). The facts of
this case, however, do not support such a finding.

The bankruptcy court focused on witten, rather than
oral, comrmunications. In corresponding with the debtors (or
nore precisely, with the debtors' counsel), the credit union
sent a total of nine separate reaffirmation-related letters. 1In
those letters, it referred three tines to foreclosure. The
guestion, then, is whether these references, read favorably to
the bankruptcy court's finding, plausibly can be deened
coercive. W think not.

The first nmention of foreclosure cane in a response to

the debtors' initial request for reaffirmation of the nortgage
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i ndebt edness. After outlining the credit wunion's "all or
not hi ng" policy, its |awer asked the debtors' counsel to
ascertain whether the debtors "will be discharging all their
obligations,” and if so, whether "they would be anmenable to a
deed in lieu of foreclosure.”

The second foreclosure reference transpired after the
bankruptcy court rejected the initial reaffirmation proposal.
At that point, the debtors' attorney declared that his clients
were willing toreaffirmthe nortgage i ndebt edness (but no ot her
obligations) and vowed "to fully litigate any foreclosure
action" instituted by the credit union. Responding to this vow,
the credit union's counsel wote that:

[I]t was the Credit Union's desire that the

Parties could have arrived at a nutually

agreeabl e resol ution. As foreclosing was

not on the Credit Union's agenda, it would

be premature to extensively respond to your

assertions . . . . Should the Credit Union

eventual ly forecl ose, however, the terns of

the Janps' note and nortgage are that the

Janps are liable for the Credit Union's

costs and fees of enforcing the obligation,

and therefore, should the Credit Union

prevail, the amobunt due i ncreases rapidly as

aresult of all this litigation. OF course,

t he Janps are not personally exposed to this

liability, but such suns are secured by the

nor t gage.

The third reference cane in a letter to the debtors
that limed the terns of the second reaffirmation proposal. In

that epistle, the credit union's |awer expressed his belief
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that the contenplated overall reduction in payments would
"elimnat[e] the risks of future [litigation, i ncl udi ng
forecl osure.”

These references were unarguably benign. The first
letter merely inquired whether the debtors, if they decided to
di scharge all their debts (including the nortgage i ndebtedness),
would be willing to deliver a deed to the credit union in |ieu
of foreclosure. The next letter was nothing nmore than a
tenperate response to statenents nade by the debtors' counsel
Far from hanging the Danoclean sword of foreclosure over the

debtors' heads, the credit union accurately delineated the

debtors' foreclosure-related liability and made clear that
foreclosure "was not on [its] agenda." The final reference to
foreclosure was |ikewi se innocuous; in context, it cannot

reasonably be deened tantamount to a threat.
To say nore on this point would be supererogatory.
Because the credit union's passing references to foreclosure

cannot reasonably be construed as threatening "i medi ate action”

against the debtors, In re Brown, 851 F.2d at 86, those
references were not inpermssibly coercive. Accordi ngly, the

credit union did not violate the automatic stay.

I11. THE REMEDY
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The question of renmedy rennins. Al t hough the
bankruptcy court erred in finding a violation of the automatic
stay, its disapproval of the linked reaffirmation agreenents is
supportable on an independent ground. The critical datumis
that the debtors' attorney, believing that reaffirmation on the
agreed terms was not in the debtors' best interest, refused to
approve the arrangenent. Absent counsel's approbation, no valid

reaffirmation could occur.4 11 U.S.C. 8§ 524(c)(3); Whitehouse,

277 F.3d at 575 (explaining that a represented debtor nust
strictly conport with section 524(c) criteria to effect a valid
reaffirmation).

The bankruptcy court's granting of injunctive relief,
attorneys' fees, and costs against the credit union is |ess
easily defended. We review a bankruptcy court's inposition of

sanctions for abuse of discretion. Schwartz v. Kujawa (ln re

Kuj awa), 270 F.3d 578, 581 (8th Cir. 2001). Here, however, both

the injunctive relief and the assessnent of fees and costs rest

“There is an interesting question as to whether section 524
requi res bankruptcy court approval of a reaffirmati on agreenent
if the debtor's counsel has approved it. See Rein v. Providian

Fin. Corp., 270 F.3d 895, 901 n.9 (9th Cir. 2001) (discussing
this point); see also BankBoston, N. A. v. Nanton, 239 B.R 419,
423-25 (Bankr. D. Mass. 1999) (asserting that the bankruptcy
court retains the authority to approve or disapprove
reaffirmati on agreenents involving a represented debtor,
notw t hst andi ng approval by the debtor's counsel). W have no
occasion to reach that question here.
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squarely on the court's erroneous determ nation that the credit
union violated the automatic stay. Thus, these aspects of the

court's order cannot endure. See Sunshine Dev., 33 F.3d at 117

(dissolving injunction that erroneously restrained FDIC from

exercising its lawful powers); see also In re Grand Jury

Subpoena, 138 F.3d 442, 444 (1st Cir. 1998) (explaining that "a
court that predicates a discretionary ruling on an erroneous
view of the law inevitably abuses its discretion").

In an attenpt to keep the renedial order intact, the

debtors rely upon 11 U S.C. § 105(a). Their reliance is
m sl ai d.
Section 105(a) —a statute that enpowers bankruptcy courts to

"issue any order, process, or judgnment that is necessary or
appropriate” to effectuate the provisions of the Bankruptcy Code
— supplies a source of authority for the bankruptcy court's

i nposition of sanctions in an appropriate case. See Bessette,

230 F.3d at 445; Hardy v. United States ex rel. IRS (lIn re

Hardy), 97 F.3d 1384, 1389-90 (11th Cir. 1996). But section
105(a) does not provide bankruptcy courts with a roving wit,
much | ess a free hand. The authority bestowed thereunder may be
invoked only if, and to the extent that, the equitable renedy
di spensed by the court is necessary to preserve an identifiable

ri ght conferred el sewhere in the Bankruptcy Code. See Norwest
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Bank Wort hi ngton v. Ahlers, 485 U. S. 197, 206 (1988) (explaining
that a bankruptcy court's equitable powers "can only be
exercised within the confines of the Bankruptcy Code"); Noonan

v. Sec'y of HHS (Iln re Ludlow Hosp. Soc'y, Inc.), 124 F.3d 22,

27 (1st Cir. 1997) (simlar).

The relief ordered belowfalls short of this benchmark.
The bankruptcy court's order was designed to inplenment the
reaffirmation option limed in section 524(c). As said, see
supra Part 11(B), the order failed in this endeavor: forced to
operate without much precedenti al gui dance, the court
nm sapprehended the interplay between section 524(c) and section
362(a), mscharacterized |awful conduct as inpermssibly
coercive, and issued a flawed order. Absent any antecedent
violation either of the automatic stay or of sone other
i ndependent provision of the Bankruptcy Code, the bankruptcy
court |acked the power, section 105(a) notw thstanding, to
nodi fy the proposed reaffirmati on arrangenent, conpel the credit
union to enter into a judicially-crafted reaffirmtion
agreenment, or award nonetary sanctions in the formof attorneys'
fees and costs.
' V.  CONCLUSI ON

We need go no further. We neither underestimte the

difficulty of the question presented nor disparage the |ower
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courts' thoughtful attenpts to resolve it. 1In the end, however,
we see the matter differently. Consequently, we reverse the
deci sion of the BAP and remand the case to that tribunal wth
directions to vacate the bankruptcy court's judgnent and to
remand the matter to the bankruptcy court for further

proceedi ngs consistent with this opinion.

Rever sed.
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